Is The City Of New York An "Unreasonable" Public Owner?@

Let Me Count The Ways...
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The New York Ciry Standard Caonscrucoon
Contract is full of what can only be described
as draconmian “rraps” and “penalries” for che
unwary contractor. It is hard to understand
why MNYC would go w such lengrhs ra harm
members of its tax-revenue generating and
job-creating construction indusery in the guise
af “self-prorecrion.” The consoruction induscry
is unquestionably @ major driving foree in the
Ciry-wide economy. Aren't the ordinary consrrucrion-relared fi-
nancial risks burdensome enough for contracrars and subzontrac-
rars o seruggle o absarh? Regretfully, one need nor look pasr the
wvery first page of the City's standard construction contract to find
a wholly one-sided “landmine.”

Specifically, Arricle 1.2 of the City Contract stares in pare:
“Should any conflict accur in or between the Dirawings and
Specihications, the Conrractor shall be deemed w0 have esi-
mated the mest expensive way of doing the Work.."

Mo reasonable, informed persan could read such a provision wich-
out a stream of appropriate adjectives coming to mind: indefen-
sible, haseless, unjusrihable, erc. Who was ir in Ciry government
thit came ta work one day and thought thar such an outrageous
provision could possibly be a good idea?

Arricle 1.2% requirement of the masd expensive interpretarion in
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drawings and specifications is, of course, wholly inconsistent with
New York Stare’s bidding statuees, which require contractors
sharpen their pencils and submir the fewess bid in order w achieve
award. This mandared lowest-price competition is completely
anathema to the City's imposed “most expensive” requirement. 1
a coneracror, for example, calculares is bid estimare based upon
information provided in the City's speciffeations and, after the
conerace is awarded, is informed thar the Ciry agency believes the
drawwings call far a more expensive item or method of wark, the
coneracrar muse provide the more expensive work or item withour
additional compensation.

A coneraceor rypically only has @ martter of weeks o estimate a
thopefullyl low bid afrer dissecting hundreds of pages of deawings
and specificarions. The City andfar irs consuliants, on the other
hand, have years o prepare the bid decuments, Contractors are
clearly disadvantaged and, in facr. exploied by the Ciry's "most
expensive” interpretation rule. It is the City that should write its
OWN CONITict provisions in unamhbiguous and/or consistent rerms,

Unforrumarely, Arcicle 1.2 is only the Arst of many deserucrive
provisions throughout the City Conrrace. Article 1.2 demonstrates
the Ciry’s fundamenral lack of appreciation of the dynamics of
the bidding process, and refeces a push-the-cost-on-the-contractor
mentality thar infeces, on a larger scale, the Cicy's entire conseruc-
tion PrOCUTEmEnt Management process.

By way of conerast, borh Mew York Svare and the federal government
address contract interprecation assumptions in 2 more reasonzble
manner, When two or more specifications andfor drawings are in
direct conflict, the contlice is resobved by the following of a commer-
cially reasonable “order of precedence” ser forth in the New York Stare
and federal bid documents.

The stare rules are fair. A bidder knows how o consistendy resalve
amy apparent inconsisiencies in the bid solicitation decuments in an
orderly, predictable way, Whether more ar less costly, the rules are
elear and the bidding contractor has a consistent way w caleulite the
lowest, patentially winning bid. For the City to demand in each and
every instance, that inconsistencies of its own making, are resolved in
the mast expensive manner, every time, is not only indefensible, bur
inconsistent with the publics interest in obtaining the lowest possible
price for its capical projecrs.

Regrerfully. Arricle 1.2 of the New York Ciry Standard Conerace il-
hustrates that, yes, the City of New York is an wrreasonable public
owner, It is fundamentally unfair o require a contractor o submit the
Janesy bid possible, bur Later require the conrracror w0 perform in the
most expensive manner, particularly where, as is always the case, the
Ciry drafred the Contracr documents and is, therefare, responsible far
creating the “conflict,” The absence of an “order of precedence” pro-
viston is cerrainly consistent wich the City's on-going efforts to have
contractars waive andfor forfeit substaniial claim rights andfor suffer
penalties, in order for the Ciry to avoid incurning additional coses,

The message of this arricle, however, is thar this is jusc one example,
on the Arst page of the City contract, of unacceprable, indefensble,
and one-sided conreacy provisions drerghor: the Ciry conreact, Faie-
niess in public conrracring, the equizable handling of dispures, 2 sense
of good Faith and fair dealing, and a sense that the City and its con-
tracoors are in the process ogether, are goals we hope and expecr the
new City administration will add ress. Tt is incumbent upan all of us
in the industry o hold it accountable. Tr is long pase che time when
the City contrace must underge a major overhanl w protece che inter-
ests af forh the Ciry and the contracring communicy

As rthe economy improves, the Ciry will have o compere for the best
COMEIrActors. Right o, is coneraceozal provisions, which are d:s[gncd
to only protect it interest at the expense of the contracring commu-
niry, are an impediment w its abilicy 1o compere in the marker place,
are harmful o s own cinzen contracoors, and are just unfair,

Seffrey L Seote, am asaciate with Goldberg o Conmolly, assisted with
the preparation af this arvicle, @ Geldberg & Conmolly 2013
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